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DETAILED ACTION 

Continued Examination Under 37 CFR 1,114 

1 . A request for continued examination under 37 CFR 1.114, including the fee set forth in 
37 CFR 1 .17(e), was filed in this application after final rejection. Since this appUcation is 
eligible for continued examination under 37 CFR LI 14, and the fee set forth in 37 CFR 1.17(e) 
has been timely paid, the finality of the previous Office action has been withdrawn pursuant to 
37 CFR 1.114. 

Response to Amendment 

2. Applicant's amendment filed with the RCE on April 12, 2004, has been entered. Claims 
1-112 have been cancelled and new claims 113-151 have been added. 

3. The cancellation of claims 74-1 12 renders moot the rejections set forth in the Final Office 
Action of October 8, 2003. 

4. Applicant's new claims differ from cancelled claims 71-122 in that the claims have been 
changed from a carpet comprising a primary backing and a primary backing for a carpet "that 
consists essentially of. . to a carpet and a primary backing "wherein said primary backing 
comprises a composite fibrous material, said composite fibrous material consisting of..." 
Hence, the new claims do not render a rejection over the Leib reference (US 4,242,394) since 
Leib teaches a composite fibrous material consisting of a nonwoven capping layer, a reinforcing 
layer, and a woven backing layer. However, the following new rejections are set forth below. 



Application/Control Number: 09/892,977 
Art Unit: 1771 



Page 3 



Claim Rejections - 35 USC § 102/103 

5. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of apphcation for patent in the United States. 

6. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

7. Claims 113-116 and 121-132 are rejected under 35 USC 102(b) as being anticipated by, 
or in the alternative, under 35 USC 103(a) as being unpatentable over US 5,380,574 issued to 
Katoh et al. 

Applicant claims a primary backing for a carpet and a carpet comprising said primary 
backing, wherein said primary backing comprises a composite fibrous material, said composite 
fibrous material consisting of a woven fabric needlepunched to a bonded nonwoven fabric. 
Applicant also claims a dimensional stability of the primary backing. The nonwoven fabric has a 
basis weight of 0.25-5 osy, preferably 0.5-3 osy, and more preferably 0.75-3 osy. The woven 
fabric has a basis weight of 2-8 osy, preferably 3-5 osy. The weight ratio of the woven to 
nonwoven fabric ranges from 1-5. The woven fabric has 20-35 ends/in and 10-30 picks/in, 
comprises monofilament warps and fills of synthetic fibers, such as polypropylene, and is a plain 
weave. Fusing or mechanical interlocking, such as needlepunching, or combinations thereof 
bonds the nonwoven fabric. Said nonwoven fabric comprises polypropylene, nylon, polyester, 
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polyethylene, or combinations thereof. Preferably, the nonwoven is made of continuous 
filaments, such as by a spunbond process. The carpet may further comprise a secondary backing. 

Katoh discloses a double-sided carpet mat comprising a primary backing consisting of a 
base fabric and a nonwoven fabric, wherein said primary backing has yarn piles tufted 
therethrough (abstract). Specifically, the base fabric is preferably a plain weave fabric of 
polypropylene tape yarns, while the nonwoven fabric may be a needlepunched nonwoven having 
binder fibers or a spunbond nonwoven (col. 2, lines 46-53 and col. 2, line 67-col. 3, line 24). 
Suitable materials for said nonwoven include fibers such as polyethylene, polypropylene, 
polyamide, or polyester filaments (col. 2, lines 54-66). The base fabric and the nonwoven fabric 
are united by needlepunching (col 3, lines 35-60). The basis weight of the nonwoven fabric 
preferably ranges from 30-300g/m^ (about 0.9-9 osy) (col 3, lines 8-10). 

Thus, Katoh teaches the presently invention with the exception of the claimed 
dimensional stability. However, it is reasonable to presume that the Katoh invention inherently 
possesses said dimensional stability. Support for said presumption is found in the use of like 
materials (i.e., woven polypropylene monofilament tape yarn scrim and bonded polypropylene or 
polyester nonwoven) and the use of like processes (i.e., needlepunching said scrim and said 
nonwoven into a primary backing and then tufting said primary backing). The burden is upon 
applicant to prove otherwise. In re Fitzgerald, 205 USPQ 495. In the alternative, the claimed 
dimensional stability would obviously have been present once the Katoh invention is provided. 
Note In re Best, 195 USPQ 433, footnote 4 (CCPA 1977) as to the providing of this rejection 
under 35 USC 103 in addition to the rejection made above under 35 USC 102. Therefore, claims 
113-116 and 121-132 are rejected as being anticipated by or obvious over the cited Katoh patent. 
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Claim Rejections - 35 USC § 103 

8. Claims 1 17-120 and 133-151 are rejected under 35 USC 103(a) as being unpatentable 
over the cited Katoh patent in view of US 4,053,668 issued to Kimmel et al 

Katoh fails to explicitly teach a basis weight and fabric count of the woven backing 
fabric. However, Katoh does teach said woven fabric is a plain weave, polypropylene tape yarn 
fabric. Such fabrics are conventional materials in the art for primary backings. For example, 
Kimmel teaches one embodiment of a conventional primary backing comprising woven 
polypropylene ribbon filaments (i.e., tape yarns) has a basis weight of 3.3 osy and a fabric count 
of 30 X 1 1 (i.e., 30 ends/in by 1 1 picks/in) (col. 2, lines 31-45). Hence, it would have been 
obvious to one skilled in the art to employ a known construction (e.g., basis weight and fabric 
count) for the woven polypropylene primary backing of the Katoh invention. It has been held to 
be within the general skill of a worker in the art to select a known material on the basis of its 
suitability for the intended use. In re Leshin, 125 USPQ 416. Therefore, claims 117, 118, 120, 
133-144, 146, 147, and 149-151 are rejected as being obvious over the cited prior art. 

With respect to claims 119, 145, and 148, it is asserted that the claimed weight ratio 
would also be obvious over the cited prior art. Specifically, when employing the nonwoven 
basis weight of Katoh with the woven basis weight of Kimmel, one would achieve a weight ratio 
within the range claimed. Thus, it would have been obvious to one skilled in the ai1 to select the 
basis weights of the nonwoven and woven components and, hence, the weight ratio of the two, 
within the range presently claimed. The weights of each are well known in the art and selection 
of a particular weight ratio would be a matter of discovering an optimum value of a result 
effective variable. In re Boesch, 205 USPQ 215. In particular, the weight ratio would affect the 
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overall carpet weight and the strength and dimensional stability of the composite primary 
backing- Therefore, claims 1 19, 145, and 148 are also rejected. 

9. Claims 113-119 and 121-132 are rejected under 35 USC 103(a) as being unpatentable 
over US 4,140,071 issued to Gee in view of US 5,380,574 issued to Katoh et al 

Gee discloses a process for preparing a tufted carpet consisting of feeding simultaneously 
into a tufting machine (a) a woven or bonded nonwoven fabric of continuous polypropylene 
filaments and (b) a bonded nonwoven sheet of continuous filaments (abstract). Said sheets are 
fed into the tufting machine in surface contact with each other so that the tufts of yarn secure the 
two sheet together. The woven fabric may be a conventional woven primary backing (i.e., 
polypropylene ribbon filaments) having "an adequate number of warp ends and filling picks per 
cm to give good construction, i.e., construction adequate to prevent significant yarn slippage" 
(col 2, lines 4-16). The woven polypropylene fabric has a basis weight of about 70-140 g/m^ 
(about 2. 1-4.2 osy) (col 2, lines 19-21). The bonded nonwoven second sheet may be a 
spunbond nonwoven fabric (col. 2, lines 22-33) and preferably has a weight in the range of 13-30 
g/m^ (about 0.4-0.9 osy) (col 2, lines 24-29). Hence, the weight ratio of woven to nonwoven 
fabrics ranges from about 2 to 10. Thus, Gee teaches a tufted primary backing comprising a dual 
layer primary backing consisting of a woven polypropylene tape yarn fabric and a spunbond 
nonwoven fabric. 

Gee lacks a teaching that the two layers are attached together by needlepunching prior to 
tufting, as is presently claimed. However, it would have been obvious to one skilled in the art to 
needlepunch the two sheets together prior to feeding into a tufting machine in order to produce a 
preformed dual layer primary backing that does not require modification of a tufting process line. 
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Specifically, conventional tufting process lines will have only one feed roll for the primary 
backing to be tufted, while the invention of Gee requires two feeder rolls. For example, Katoh 
teaches bonding together by needlepunching a woven primary backing and a spunbond 
nonwoven to produce a dual layer composite primary backing (abstract). Thus, it would be 
obvious to bond together the two layers of Gee prior to tufting in order to produce a dual layer 
primai'y backing without modification of a conventional tufting process line. Additionally, one 
might be motivated to produce the preformed dual layer primary backing in order to provide a 
product ready for use by a carpet manufacturer. Furthermore, it would have been obvious to 
needlepunch the two layers together before tufting in order to ease handling and processing of 
the primary backing and to increase the dimensional stability of said primary backing and, hence, 
the tufted carpet. 

As such, it is argued that the claimed dimensional stability would have been present upon 
the combination of the cited prior art. Specifically, upon needlepunching the two layers of Gee 
as taught by Katoh, the claimed dimensional stability would have necessarily been present since 
the structure and the chemistry of the combination of art meets applicant's claimed structure and 
chemistry. Like articles cannot have mutually exclusive properties. Therefore, claims 113-119, 
122-128, and 130-132 are rejected as being obvious over the cited prior art. 

With respect to claim 121, Gee is silent regarding a secondary backing. However, it 
would have been obvious to one skilled in the art to employ a secondary backing as known in the 
art and taught by Katoh, in order to provide a finished product. Thus, claim 121 is rejected. 

With respect to claim 129, Gee fails to teach polypropylene fibers for the nonwoven 
material. However, Katoh teaches polypropylene spunbond nonwovens. Hence, it would have 
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been obvious to one skilled in the art to substitute polypropylene fibers for the polyester fibers of 
the Gee spunbond nonwoven since it has been held to be within the general skill of a worker in 
the art to select a known material on the basis of its suitability for the intended use. In re Leshin, 
125 USPQ 416. Thus, claim 129 is also rejected. 

10. Claims 120 and 133-151 are rejected under 35 USC 103(a) as being unpatentable over the 
cited Gee patent in view of the cited Katoh patent and in further view of the cited Kimmel patent. 

Gee and Katoh fail to explicitly teach a fabric count of the woven backing fabric. 
However, as noted above, Gee teaches the woven fabric must have "an adequate number of warp 
ends and filling picks per cm to give good construction." Thus, one skilled in the art would look 
to conventional primary backing fabrics for instruction. Fabrics having the claimed fabric count 
are well known in the art. For example, Kimmel teaches one embodiment of a conventional 
primary backing comprising woven polypropylene ribbon filaments (i.e., tape yams) has a basis 
weight of 3.3 osy and a fabric count of 30 x 1 1 (i.e., 30 ends/in by 1 1 picks/in) (col. 2, lines 31- 
45). Hence, it would have been obvious to one skilled in the art to employ a known construction 
for the woven polypropylene primary backing of the Gee invention. It has been held to be within 
the general skill of a worker in the art to select a known material on the basis of its suitability for 
the intended use. In re Leshin, 125 USPQ 416. Therefore, claims 120 and 133-151 are rejected 
as being obvious over the cited prior art. 

Conclusion 

1 1 . Any inquiry concerning this communication or earlier communications from the 
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examiner should be directed to Cheryl Juska whose telephone number is 571-272-1477. The 
examiner can normally be reached on Monday-Friday 10am-6pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Terrel Moms can be reached at 571-272-1478. The fax phone number for the 
organization where this application or proceeding is assigned is 703-872-9306, 
12. Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 




July 26, 2004 



